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Land Use, ULURP and L.andmarks (subcommitfee) Committee Report

TO: Chairman Christopher H. Olechowski
CB #1 Board Members :

FROM: Nis.Heather Roslund; Committee Chair

The Committee met on Wednesday, December 14th, 2011, at £:30PM at the CB #1's District
Office, 435 Greham Avenue, Brooklyn, NY 11211. [n attendance: Ms. Reslund, Mr. Bondo, Ms. Teague.”
Absent: Ms. Chabrowski, Ms. Barros, Mr. Dennis, Mr. Katz, Mr. Leon, Mr. Peristein, Mr. Sclzino, Mr.
Tuner, Rabbi Webar, Mr. Weiser. Also in aitendance was the applicant and his representative and
community residents. -

1. DEPARTMENT OF CONSUMMER AFFAIRS ENCLOSED SIDEWALK CAFE APPLICATION
A new application for an enclosed sidewalk cafe by JHU JHU CORP,, dba Khim’s Cafe, 324
Graham Avenue, Brooklyn, NY 11211, 22 tables and 44 seats. .

- The applicant, Mr. Khim, owns the building and is converting the ground' floor spacefrom astoretoa
cafe. Mr. Khim stated that he will provide American style food, serve beer but no liquor 2nd will not have
any live music. He inténds to erect an enclosed sidewalk cafe along Devoe Street.

The property-is located in an R8A zoning district with a C2~4 Commercial overiay which allows this use.
as-of-right. ) ’ : )
Work Permits for censtruction were issued by the NYC DOB on 04/28/2G11 for an application that was
Professionally Certified with work described-as "Replace Exterior Wall, Underpinning And Instaltation Of
Concrete Slab Floor. Replace 1st Fipar Flooring and Ceiling Joist. Make Opening At Exjsting Store Front.
No Change of Use, Occupancy Or Egress Filed Under This Application®.and on 09/06/11 foran . ’
applicaticn with work described as “Installation of partition Wall and-plumbing.fixtures to include codking
equipment. Install HVAC units (10) tons and kitchen exhaust hood with faf. Amend C/O fron dwelling

unit and store fo store at 1st floor.* The applicant confirmed this work is in conjunction with the

conversion of the space. : . .

in addition there is an open DOB Application from 1993 to install a new 4'-0" awning along existing
exterior wall. The applicant noted this application will be taken over by the new architect and integrated
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into the new DOB Application with the entire project being closed out together. This structure currently
exists, is clearly visible and is constructed of wood. We asked Mr. Khim i he was incorporating the
existing awning structure into the new sidewalk cafe enclosure and he indicated he infends to do so.

We reviswed the drawing with respect to both the NYC Zoning Resolution requirements and the NYC
Department of Consumer Affairs (DGA) Sidewalk cafe Design and Regulations Guide. ’

NYC Zoning Resolution
According ta the NYC Zoning reselution an enclosed sidewalk cafe is defined as a sidewalk cafe that is
contained within a structure constructed predominantly of light materials such as glass, slow-burning

plastic or lightweight metal.

The NYC Zoning resolution stipulates clear path requirements, clearances at intersections, clearances

from latge obstructions, minimum distances between enclosed sidewalk cafes, fransparency of exterior
walls, height of ceiling, elevation of the floor above the sidewalk, operable windows and allowable fixed
elements, all of which the applicant complies with. | .

We found, howsver, the applicant does not comply with the following requirements:
Section 14-121; Structural requirements for enclosed sidewalk cafes.

{2) Ceiling— The ceiling shall be of incomibustible materials, including colored or colorless safety
glass or fabric which has been freated to be fire resistant as approved by DOB.

as the applicant stated that the enclosure wouid incorporate the existing wood structure, which is not
incombustible, the committee requests fire rafing detalls be added to the drawings.

(d) Designated Boundaries — No portion of enclosed sidewalk cafes, such as doors, windows, walls or
any ohjects placed within an enclosed sidewalk cafe, shail swing or project beyond the designated
exterior perimeter. However, fire exit doars that are used exciusively as emergency fire exit doors

shall be exempt from this provision.

as the drawing do show a door swinging out, & note indicating this door shall only be used in the case of
emergencies needs to be added to the drawings as well as a description of the hardware specified for the

door.

{f} Refuse Storage Area — No structure or enclosure to accommodate the storage of garbage may be
eracted or placed on the public right-of-way.

Although thé applicant complies here, there was a great deal of concen regarding the intended method
for dealing with refuse from the cafe as this has been a re-oceutring problem in the past. Mr. Khimnr
indicated there would be no storage of refuse on the sidewalk, either in an enclosure or in a dumpster.
He will store refuse in the cellar and would only place it on the sidewalk at the time of collection.

Sc_acﬁon 14-122 Access for persons with physical disabilifies.

An enclosed sidewalk cafe or its restaurant shall be directly accessible to persons with physical
disabilities. In the event the main restaurant has provided such access, the enclosed sidewalk cafe
shall be accessible to persons with disabilities from the interior of the restaurant

The drawings show steps leading from the restaurant info the cafe, rendering it non-accessible. The
applicant must correct this. .

We further reviewed the sections pertaining to signage, musical instruments and sound reproduction
devicss, all of which are not allowed. The applicant assured us he does not intend to have any of these.



While the Zoning Resolution requires that at least 50% of the walls, up to a height of 70" shall consist of
operable transparent windows, it is the policy of this board per the regulations established by the Public
Safely Committee, that such windows must be closed each night at 10pm to help curtail noise
fransmission. The applicant agreed to the stipulation and the committee requests this be put in writing
and included as part of the resubmitted application.

NYC Department of Consumer Affairs (DCA) Sidewalk Cafe Design and Regulations Guide

The applicant complies with alt requirements with the exception of operating hours. The cafe will remain
open 24 hours a day and the application states that the hours of the sidewalk cafe are also 24 hours.
DCA rules limit the hours of operation for enclosed cafes to no mere than 20 hours each day between
8am and 4am. The applicant must revise his application.

Revocable Consent Application

We reviewed the revocable consent application, which is signed by the applicant. It states that the Gity
may revoke fts consent of the application at any time for failure to cornply with any terms and conditions
of the consent or any agreements between the business and the City of New York or for any viclation of
any of the rules and regulations enforced by DCA. The owner agrees to promptly remove any property
placed on the sidewalk space or reimburse the City of New York for the cost of moving the business'
property upon receipt of any written notice, demand, or order tc vacate the sidewalk space from a
governmental agency with jurisdiction.

The commiliee is not convinced that the enclosure, as it appears to be constructed, is "promptly
removable" as the agreement requires and reminded the applicant that it is his responsibility to do so

should the city revoke its consent.

We then heard from several residents who were in attendance with concems about the general state of
beth the building and the construction. They stated that garbage is often piled up on the sidewalk
blocking it, that the sidewalk is in disrepair constituting a tripping hazard, that often nasty liquids ooze
from beneath the construction fence, that during last year's snowstorms the sidewaiks were not shoveled,
ete. In general, the residents' opinions were that the applicant is a bad neighbor who does not maintain
his property. Mr. Khir committed to being more responsible in the future, but the committee strongly
urges the DCA to take these concerns regarding a general and ongeing failure fo maintain the site into
consideration. : : -

Therefore, the committee voted -to DISSAPPROVE the application and requires a resubmission of the
application to include the above mentioned omissions summarized as follows:

- Fire rating details

- Fire exit door compliance

- ADA compliance

- a commitment to close the windows at 10 pm.
- limitation of hours to no more than 20 per day

The vote was 3 in favor, 0 against, 0 abstentions.

Please note that subsequent to the meeting, the construction fence collapsed onto the sidewalk,
damaging a parked car, and as of 12/22/11, a Full Stop Work Order was issued by DOB, siting "No
Approved Plans On Site, Failure To Safeguard/Structural Issues - Columns Stability, Floor Joists

Stability"



Reference # N 120038 ECK

~ CITY PLANNING COMMISSION
. DEPARTMENT OF CITY PLANNING
22 READE STREET
. NEW YORK, NY 10007-1218
. Room # 3N &-2E Calendar Office
COMMUNITY/BOROUGH BOARD RECOMMENDATION

INSTRUCTIONS

1. Return this completed form {within 45 days) to Ms. Sacha Frederick,
Department of Consumer Affairs, License Issuance, @ 42 Broadway, 5" Floar,
New York, NY 10004, .
and a copy to Ms. Gail Benjamin, Director.of Land Use, The City Council @
250 Broadway f 16™ Floor, New York, NY 10007,

2, Send one_gopy of this completed form to the applicant,’
gne copy to the Borough President, ’
ane copy to Land Use Review, Room 2E @ the above City Planning address, and
ane copy to the Borough Board when necessary.

DOCKET DESCRIPTION AND STATEMENT OF PROPOSAL TO BE HEARD

IN THE MATTER OF an application from the Jhu_ Jhu Corp., deing business as,
Khim’s Cafe, for review, pursuant to Section 386-a(c)of the New. York City
Charter, of the grant of a revocable consent to gonstruct.an enclosed sidewalk
cafe with *22_tables and *44_ seats at 324 Graham Avenue onh the southeast
:corner of Devoe Streetin the Borough of Brooklyn. .

COMMUNITY BOARD #1 BOROUGH BrooKiyn
BOROUGH BOARD OF ' '

LOCATION, DATE AND TIME OF PUBLIC HEARING  12/6/2011 6:30PM
211 ainslde St., Bklyn, WY

ILOCATION, DATE AND TIME OF VOTE ADOPTING RECO_MMENDATION
211 Ainslie 5t., Bklyn, NY 1f10/2012 6:30PM

T S SVl A e S| -

REGOMMENDATION {ATTACH ADDITICNAL SHEETS IF NECESSARY)

' See attached report. -

Disaﬁpr-oval. The vote was unanimous as fellows: -
40 “YES"; O "NO“; O "ABSTENTIONSY; ’

0 "HRECUSALS".

TOTAL MEMBERSHIP OF BOARD 47

IF A ROLL CALL WAS TAI*.(EN ATTACH NAMES OF MEMBERS VOTING IN EACH

CATEGQRY. N/ .

VOTING IN FAVOR _40 VOTING AGAINST _0 ABSTAINING 0

MM.UNITYIBOROUGH BOARD OFFICER DATE

MVQ' . 1/11/2012

chridsfopher H. Olechowsk'.i, Chairman

SIGNATURE OF,

J . ] .




ATTACHMENT A

324 Graham Avenue — Photos of fence fallen down

pubte
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Land Use Committee
Subcommittee on Zoning & Franchises
March 20, 2012

L..U. No. 667
KHIM’S CAFE

Good Morning Chairman Weprin and Honorable Council Members. My name is
Marie Bueno Wallin. | serve as the Assistant District Manager for Brooklyn Community
Board No. 1. | am here to present testimony on behalf of the board regarding the
application for Khim’s Café (L.U. No. 567).

Brooklyn Community Board No. 1 received an application for review for a
proposed enclosed sidewalk café to be located at 324 Graham Avenue at the corner of
Devoe Street. The application stated that the enclosed sidewalk cafe would have 22
tables and 44 seats. A public hearing was scheduled on the item for December 6,
2011, at 6:30PM at the Swinging 60’s Senior Citizen Center, 211 Ainslie Street,
Brookiyn, NY 11211. The application was filed under the name JHU JHU Corp. d/b/a
Khim’s Café.

. The public hearing was attended by both the applicant (who is also the property
owner) and his representative. They provided a presentation to the members of
Community Board No. 1 and the public who were in attendance. Brooklyn Community
Board No. 1's members raised questions about the operations of the establishment.
From the presentation it was fearned that the applicant planned to be open 24 hours. It
was noted by the board members that there are specific times that an encliosed café
could be open and that the proposed cafe would have to close according to these
regulations. The applicant was unaware of the regulations. The board members raised
concern about the applicant's plan to have a 24 hour operation and late night noise that
it could bring to the surrounding residential blocks. They also expressed concern about
a need for additional parking.




Several persons from the area spoke in opposition to the proposed use. These
residents expressed complaints about prior establishments at the location (fruit & deli
operations). They stated that the location was poorly kept for years and that the
property harbored rats. They also noted poor operations at the site which is under
construction. The area residents spoke on their concerns about safety issues, noise,
and the lack of seasonal maintenance (snow and ice removal) at the location.

The matter was scheduled for review by CB #1's Land Use, ULURP &
Landmarks (subcommittee) Committee on December 14, 2011 at the CB #1’s District
Office, 435 Graham Avenue, Braoklyn, NY 11211. At the committee meeting the
applicant and his representative related that they would be seeking a beer/wine license
(which would be a separate application to the NYSLA). The enclosed sidewalk café
wouid be along the Devoe Street side.

The committee reviewed the plans and found that that the applicant did not
comply with some of the sections in the NYC Zoning Regulation requirements.
According to the NYC Zoning resolution an enclosed sidewalk café is defined as a
sidewalk café that is contained within a structure constructed predominantly of light
materials such as glass, slow-burning plastic or lightweight metal. The NYC Zoning
resolutions stipulates clear path requirements, clearances at infersections, clearances
from large obstacles, minimum distances between enclosed sidewalk cafes,
transparency of exterior walls, height of ceiling, elevation of the floor above the
sidewalk, operable windows and allowable fixed slements, all of which the applicant
must comply with.

We found, however, the applicant does not comply with the following requirements:
Section 14-121; Structural requirements for enclosed sidewalk cafes.

(a) Ceiling — The ceiling shall be incombustible material, including colored or
colorless safety glass or fabric which has been treated to be fire resistant as
approved by DOB.

as the applicant stated that the enclosure would incorporate the existing wood structure,
which is not incombustible, the committee requests fire rating details be added to the
drawings.

(d) Designated Boundaries —~ No portion of enclosed sidewalk cafes, such as
doors, windows, walls or any objects placed within an enclosed sidewalk cafe,
shall swing or project beyond the designated exterior perimeter. However, fire exit
doors that are used exclusively as emergency fire exit doors shall be exempt
from this provision.

as the drawings do show a door swinging out, a note indicating this door shall only be
used in the case of emergencies needs to be added to the drawings as well as a
description of the hardware specified for the door.



(f) Refuse Storage Area — No structure or enclosure to accommodate the storage
of garbage may be erected or placed on the public right of way.

Although the applicant complies here, there was a great deal of concern regarding the
intended method for dealing with refuse from the café as this has been a reoccurring
problem in the past. The applicant indicated there would be no storage of refuse on the
sidewalk, either in an enclosure or in a dumpster. He will store refuse in the cellar and
would only place it on the sidewalk at the time of coliection.

Section 14-122 Access for persons with physical disabilities.

An enclosed sidewalk café or its restaurant shall be directly accessible to persons
with physical disabilities. In the event the main restaurant has provided such
access, the enclosed sidewalk café shall be accessible to person with disabilities
from the interior of the restaurant.

The drawings show steps leading from the restaurant into the café, rendering it non-
accessible. The applicant must correct this.

We further reviewed the sections pertaining to signage, musical instruments and
sound reproduction devices, all of which are not allowed. The applicant assured us he
does not intend to have any of these.

While the Zoning Resolution requires that at least 50% of the walls, up to a height
of 7°-0” shall consist of operable transparent windows, it is the policy of our community
board (per the regulations established by the Public Safety Committee) that such
windows must be closed each night at 10PM to help curtail noise fransmission. The
applicant agreed to the stipulation and the committee requests this be put in writing and
included as part of the resubmitted application.

The committee was not convinced that the structure for the enclosure, as it
appears to be constructed, meets the criteria for a revocable consent (which states that
it could be promptly removed). The committee also heard from residents attending the
meeting who complained about the general state of both the building and construction
and lack of maintenance. Petitions were received from over 50 residents opposing the
application.

The committee voted to not approve the application as it was submitted because of
the following:

¢ Fire rating details

» Fire exit door compliance

¢ ADA compliance

e A commitment needed to close the windows at 10PM

"« Limitation of hours to no more than 20 per day (per DCA regulations)
3



Subsequent to the commitiee's meeting, the construction fence coliapsed onto the
sidewalk, damaging a parked car. As of December 22, 2011, a Full Stop Work Order
was issued by the Department of Buildings, citing “No Approved Plans On Site - Failure
to Safeguard/structural Issues - Columns Stability, Floor Joists Stability”.

At the regular board meeting of Brooklyn Community Board No. 1 held on
January 10, 2012 the members reviewed the committee’s report stating disapproval of
the application and unanimously voted to support the recommendation to not approve
the application.

Respectfully submitted,

/ Vidil. s N
Marie Bueno Wallin
Assistant District Manager




SPUNTO

Thin Crust Pizza

65 Carmine Street
New York, NY 10014
P:212 242-1200 F:212 242-1204

Council Member Christine ¢, Quinn
224 West 30" Street, Suite 1206
New York, NY 10001

Dear Council Member Quinn:

This letter serves as our agreement with the Chair, Council Member Mark Weprin, and
the encompassing members of the Subcommittee on Zoning and Franchises that we will
commit to the following:

1. We will ensure that we have a representative from our restaurant at any future
meeting of Manhattan Community Board Two at which an application pertaining
to our restaurant wil] be heard.

2. We will set up the café according to plans approved by the New York City
Department of Consumer Affairs (DCA).

3. We will remove the 14 picnic tables that are currently in use in the sidewalk café
as they have not been indicated on the DCA-approved plans.

If there are any questions, please do not hesitate to contact this office at 212 807-7800.




